ABSTRACT Subsidiarity, at least as defined within the EU, provides that the centre will only act where the goals of the proposed action cannot, or cannot adequately, be met by decentralised action. It therefore assumes an agreed goal, unsurprising given its Catholic roots, and is a principle concerning who should take measures to achieve this. This exposes two limits to the value of subsidiarity in the EU or other international organisations:
1. Many conflicts between levels do not concern who is best placed to pursue an agreed goal, but are conflicts over the relationship between the goals of the lower and higher levels; which should prevail, or to what extent. To this situation, subsidiarity has no relevance.
2. As a rhetorical device subsidiarity is intellectually centralising. It places the central policy goal beyond dispute, while denying any voice to the policy goals of the states. It translates the complex relationship between levels into the single question of who can best implement the policies of the centre.
By embracing subsidiarity as a central idea in choice-of-level decisions states therefore emasculate themselves. Instead of defending their right to act as the delegates of the higher level -as subsidiarity allows them to do -they should be calling for a balancing process between the autonomous and conflicting goals of different levels, and attacking the presumption implicit in subsidiarity and Community law generally that all lower policies, however important, must always give way before all higher policies, however marginal.
The mistake of the states is to read subsidiarity as no more than a cipher for 'which level should do what'. It is suggested here that it is a more precise and technocratic concept than this. Ignoring its internal structure in favour of broad policy arguments results in miscommunication with the Commission, failed lawsuits, and an inability to deal with competence disputes in a legal way.
Introduction
There are two kinds of fundamental problems that international organisations face. One is how to achieve their goals most effectively and efficiently. There is a tendency for institutions and bureaucracies to give up control reluctantly, to delegate too little, and to over-centralise. Yet often, much of the work of achieving practical ends is best done by those familiar with local circumstances -state or sub-state governments.
The other problem is how to balance the goals of the organisation against the interests and goals of the states with which they may conflict. In principle one would think that states would not delegate powers to an organisation that might conflict with their own interests. In practice, the compromises necessary to reach international agreements mean that international (and European) law are riddled with over-absolute, over-simple, over-broad statements of law, which have the potential to conflict with many other policies.
It is this latter kind of problem which has caused the greatest stress within international organisations in recent years. In particular, the relatively stark principles of free trade found in the WTO and EU can conflict with national policies concerning environment, culture, consumer protection, morality, and social solidarity. One solution is to encourage international dispute resolution bodies to balance these interests in their decision making, but this entails a transfer of power over such sensitive matters to the centre, which is controversial. Many are unhappy with the WTO Appellate Body or European Court of Justice having the final word on state standards of morality or environmental protection.
The alternative is to soften the requirements of the trade law, which is of course resisted on many grounds.
Both of these kinds of problems are conflict-of-level problems, where the essential question is which level gets to decide on some disputed point, or which level gets to exercise the power in a certain area. Subsidiarity is therefore often thought to be of help. It appears to call for the greatest decentralisation possible, and so should provide a framework for ensuring that sensitive and nationally-variable matters are not taken over by centralised bureaucracies or courts. The argument of this paper is that subsidiarity is no use here. It helps with the first kind of problem, the efficiency type, but does not address the issue which presents the more serious threat, that of the conflict of interests. Moreover, the argumentative structure of subsidiarity actively suppresses and denies these conflicts, making intelligent consideration of how to deal with them harder to attain. The argument is made with reference to the EU, where subsidiarity has a history, and cases and concrete examples are used. However, it is relevant to any multi-level organisation which thinks that it may preserve the autonomy of its lower levels by building subsidiarity into its rules.
Subsidiarity in the EU
Subsidiarity in the EU requires that the Community only act where 'the objectives of the proposed action cannot be achieved sufficiently by the Member States'.
1 The point of the principle, clearly, and conventionally, is to ensure that functions are delegated to the lowest level capable of performing them effectively.
Subsidiarity has therefore been embraced as an intellectual and legal framework for protecting the competences of the Member States from unnecessary annexation by Brussels.
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Whatever the Member States can adequately do themselves, they should. Of course, subsidiarity offers no protection for states who wish to do things which they cannot adequately do, but the desire to exercise competences beyond their capacity is something which politicians tend to keep to themselves. In public at least, subsidiarity is accepted as an appropriate guide to deciding who gets to do what.
That is far from saying that it is unproblematic, or widely praised; the criticisms of its vagueness are ubiquitous, and there is often a debate to be had about what level of achievement is 'sufficient'. Supposing Member States could perform a function, but just not quite as well as the EU -that 'by reason of the scale or effects of the proposed action' there were advantages to centralisation. Who would get to do it then? That would depend on the meaning of 'sufficiently', about which there are some comments in the relevant protocol, but nothing very concrete. 3 So subsidiarity doesn't answer the question -but at least it provides an agreed framework, if a loose one, for finding the answer.
But is it the right question? Member States are often upset about the Community invading their turf, but how often is their claim that they could have achieved the goal sufficiently themselves? Actually they quite often do make this claim, but usually because they have misunderstood the law. In most situations their argument should be that the Community action just isn't worth doing because the costs for the states -various kinds of costs -are so high. This is about proportionality, not subsidiarity. 
Subsidiarity and Shared Competences
Looking at the various kinds of competences that the Community has -and any other international or higher-level governance body might have -makes these abstract statements a bit clearer, and more convincing. Those competences can be categorised or described in many ways, but a conventional division is between the exclusive and the shared. have. Yet supposing a proposal had been made for broader harmonisation; wouldn't this be another subsidiarity case study, all about making sure that competences don't get taken away from the states?
wants to act in order to facilitate free movement. By contrast, the Member States want their own rules on sausages and education because they care about these things, and have strong feelings about what they should consist of. The objective of Community rules would be free movement, but the objective of the national ones is the preservation of national standards, values, culture, history, and autonomy. In other words, there is a conflict of objectives or interests. 8 However, asking which interests should take precedence, or how they should be balanced against each other, is quite different from asking, as subsidiarity does, whether the objective of the Community action can be sufficiently achieved by the states.
It might be possible for the states to try and bring their objections within this. They could say that by having some flexibility in their national rules, and allowing foreign products to deviate from national standards, they can achieve 'sufficient' free movement, while still preserving a degree of diversity. It's pretty clear from these that the focus is on achieving the goals of the Community -in this case free movement -and the methodology is this; first decide how much free movement the Community needs, and then decide whether the Member States can achieve this alone. That means that the reasons that the Member States might have for not wanting harmonisation -autonomy and culture and so on -are not relevant to determining what is sufficient. They have no place in subsidiarity.
One might think that this is just an oddity of the way the EU uses subsidiarity. 'Sufficiently'
could be used in a broad way that allowed all kinds of factors to be taken into account.
However, this would change the nature of subsidiarity, and go against the rest of its wording.
The essence of subsidiarity is to ask who can reach a given goal best, whether the higher level needs to intervene. It assumes that agreed, goal. Consider the classic religious formulation:
'So also it is an injustice and at the same time a grave evil and disturbance of right order to assign to a greater and higher association what lesser and subordinate organisations can do'. 9
The principle does not address, is not intended to address, the situation where the different levels are actually trying to do different things. Without a common goal, it is nonsense. 
Subsidiarity and Purposive Competences
Still, even if subsidiarity does not encompass the situations above, perhaps it can still be seen as a useful tool, preventing competence creep in other, still significant ways. A closer examination suggests not. Here it is helpful to consider another way in which competences can be described, dividing them into purposive and categorical powers. A purposive power is one whose scope is defined by its goal -such as the power to harmonise in order to achieve free movement, or perhaps to achieve security and prevent crime -while a categorical power 9 Quadragisimo Anno, paragraph 79. 10 "In relation to levels with no common purpose, talk of subsidiarity is nonsense", Heraud -I may be inventing the phrase here, but it is useful -is one which is defined by a given activity or function -such as the power to determine which level of customs duties will be levied on imported goods, or the power to determine what level of pollutants cars may be permitted to emit.
If an inter-state, or higher level, body is attributed categorical powers then subsidiarity will not have much use at all. Such powers are likely to be exclusive, for the reason that it hardly makes sense to attribute a specific role to another body while retaining power to fulfil that role oneself. If the Community is the body deciding acceptable levels of contaminants in drinking water then it follows as a matter of coherent policy that Member States are no longer doing the same thing.
On the other hand, where purposive powers are attributed, then this is often likely to be because the particular goals entrusted to the higher level are ones that lower bodies acting alone cannot achieve. Hence the Community is given the objectives of ensuring that interstate trade and movement work well because this goal requires co-ordination and harmonisation of different national laws which manifestly individual states cannot achieve.
Hence subsidiarity has no relevance to such purposive powers. 11 Note that this is precisely the sausages and education example; the Community there was pursuing goals which were beyond the capacity of the Member States alone to achieve.
So if subsidiarity has any relevance to higher bodies it will be where they are attributed the power to achieve an objective which lower bodies also continue to pursue; where there is a shared goal in which contributions from both sides are necessary. Examples of this might be combating international crime or preventing epidemics or dealing with migration of persons.
Here there is clearly a role for a co-ordinating and legislating central body, because of the international element, but much of the actual work done will be local and does not need to be done in the same way everywhere.
In this context subsidiarity compensates for clumsy attribution. One might hope that the powers of the higher body would be defined in a sufficiently precise way that in fact there
11 Toth 'the Principle of Subsidiarity', above.
was little or no overlap with the lower ones -as categorically as possible, one might say.
Those writing the treaties would consider which actions need to be taken at the centrewhich would usually be the co-ordinating and harmonising ones which Member States cannot do, and to which subsidiarity has no relevance -and only attribute powers to these.
Still, there may be ambiguity or simply bad drafting, and there may even be times when it is necessary to have potential power on both levels, perhaps for reasons of flexibility. Thenand only then -does subsidiarity actually have a potential role to play.
However, that potential probably won't be realised. If there is a genuinely shared goal then disagreements about which level can achieve it best are likely to be relatively technocratic.
That is not to say that the issue won't be hugely political, but the political aspects are likely to result from the interaction with other objectives, which subsidiarity will not consider. For example, if the Community decides that it is necessary to ensure that Member States provide each other with evidence concerning international crime, then the question whether this is best achieved via a central clearing house and standard formats and definitions of evidence, or via a network of bilateral agreements with minimum standards, is essentially technical.
That is not to say that Member States will not have strong feelings concerning the rights and freedoms implications of any measures, but here they will be bringing in other interests not strictly relevant to the question of whether bilateral agreements sufficiently ensure the effective exchange of evidence.
Thus such measures will involve two sorts of disagreement: technical disagreements about which measures are most effective, to which subsidiarity is theoretically relevant but as a general principle is likely to be sidelined in favour of the concrete specifics of the issue, and policy disagreements about whether such action is a good thing in the broader context, to which subsidiarity has nothing to add.
In order to make subsidiarity really important in these shared-purpose contexts the objectives of the Community would have to be defined broadly. If, for example, the Community was given the power to take measures 'to create an area of freedom, security and justice' then this would entail not just combating crime but also protecting rights, and the question would then become whether Member States or Community could create the best balance, a subsidiarity argument with real substance. However, attributing such a power to the Community would also entail that it had prima facie competence to more or less take over all aspects of criminal and constitutional law. Thus in order to make subsidiarity exciting one has to create a higher body with hugely open or broad powers, which is neither in the interests of the lower body -unless it has political ambitions to transfer its powersor likely to be effective or efficient. One could say here that subsidiarity is a compensation for over-attribution, but one could also say that it provides an inducement to it -the more that is shared, the more can be controlled by subsidiarity. Thus seeking to make subsidiarity central to competence control entails imagining Community powers as broadly as possible.
Subsidiarity implicitly encourages centralisation.
Subsidiarity and Institutional Dynamics
Perhaps more important than any of the above is the simple question of whether higher bodies are really likely to run out of control in these shared-purpose contexts. Is this really the problem? From the point of view of their attributed objectives there is no motivation to do so. Acting where their purposes could be achieved by the Member States is simply a waste of resources.
If there is a motivation to act even where it is unnecessary it is therefore not from the attributed goals but out of institutional motives -the desire to grow and expand the higher apparatus and its powers. The self-maximising urge is certainly common in institutions and we may expect it to exist in the Community. Here subsidiarity provides a policy and efficiency argument against a natural but unhealthy institutional dynamic. It argues against the higher level on its own terms; it says don't do this, because someone else could do it better. Save your resources.
But it is open to question how often higher bodies, and the Community in particular, actually get the opportunity to engage in ineffective measures which are not necessary for their stated goals but simply self-aggrandizing. Community measures do, after all, require the assent of the Member States in the Council. That may only be by majority, but is it likely that there would be a majority of states interested in unnecessarily transferring powers to the Community? This could happen if states wished to centralise for other reasons. One possibility would be political ambition for Europe, the desire to build a bigger more 'prestigious' EU. However, while often mentioned in various countries -at least until recently -it is suggested, tentatively since this is really a matter for the political scientists, that when it comes to concrete measures Member States are usually reluctant to give up their own powers for such a woolly reason. This is particularly so since shared-purpose contexts tend to be politically sensitive. They are, of their essence, matters which are too important for states to let go, and yet where their capacity to act autonomously is threatened by externalities, requiring them to co-operate. In such contexts they are usually pretty jumpy about giving up power, and will not rush to do so.
The other reason why they might vote for apparently unnecessary measures is where there is genuine disagreement about the technocratic question of which level is most effective. But then they are, in their own eyes, not voting against subsidiarity at all. Thus this is not a situation where subsidiarity will add anything to the analysis. While the minority may cry that it has been violated others will genuinely feel that it has not, and the Court, assuming that it is a matter where expert arguments for both views exist, will be unlikely to second-guess the majority.
By contrast, where one does get real fierce disagreement between Member States is when it comes to the balancing of interests and goals. Should privacy be sacrificed to fight crime? Is trade more important than the quality of sausages? Such value questions are the traditional stuff of politics, that is to say they are unanswerable definitively, and there will be great differences of view. In particular, the Community is likely to value its goals more highly than those of the states, and vice versa, but it may, to some extent, be able to influence some states towards its point of view. In the situations where Member States feel that the Community has taken its competences too far, the legislation in question invariably embodies a value-balance that the majority are comfortable with, but which the minority abhor. Then there is a really important question to be answered; should the majority be able to impose their value choices like this? Clearly they must be able to sometimes, because a choice has been made to allow the Community to legislate in the given area. However, there is no need to interpret that to mean that measures which, from the point of view of the Community, are not particularly important should be allowed when the value-violence which they do to some states, or the autonomy cost which they impose, is considerable. In other words, there is a proportionality argument to be had. Subsidiarity, however, will not be involved.
Even where subsidiarity does apply to a measure, and actually bites, it is not clear that this has a meaningful autonomy-preserving effect. If a measure fails the subsidiarity test then this is because its goals could have been achieved sufficiently by the Member States. Implicitly, that is then to occur. Thus, under subsidiarity, the alternative to Community action is Community-instructed Member State action to achieve the same end.
In practice this means that either the Community can issue very detailed legislation, or perhaps create a new Community organ or agency, or it can issue general instructions to Member States to achieve certain goals themselves. This effectively makes them Community agents, and when they are achieving these goals -by legislating or creating agencies or spending or whatever -they will be acting within the sphere of the Community instructions and constrained by these and all the other principles of Community law. Subsidiarity thus offers the choice between centralisation or co-option.
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This choice may have efficiency implications which could lead in either direction. Sometimes it is better to act centrally, and sometimes not. However, its implications for national autonomy are equally open. There are times when requiring national ministries to devote themselves to preparing laws and measures to implement Community goals will entail a greater loss of national policy freedom than creating a Community agency to do the same, or passing very detailed Community legislation which can be mindlessly adopted into national law. The issues here are institutional. When national authorities are working full time in the service of Community goals they have less time and resources over for other national matters. Moreover, they way they think and work becomes structured by Community ways of doing things, with knock-on effects for other matters. There is a good argument that the move from regulations to directives, which was embraced as subsidiarity at work, and a way of giving Member States more autonomy within the sphere of Community law, has backfired. The coherence of national legal systems is superficially protected by allowing Community law to be translated into national legislation, but the political autonomy of Member States is threatened. Many governmental departments have become little more than outsourced units of the EU, devoting themselves full time to questions of implementationof how to achieve the Community's goals -when once they had energy to develop national policy too. Co-option is here more centralising than centralisation, which at least leaves the periphery intellectual freedom.
What subsidiarity does not at all offer is a leave-well-alone option, a reason for the Community to simply back off from an issue and let the states occupy that field as they wish.
That could only happen if the goal of the Community measure was rejected as well, thus preventing the obligation to reach that goal from being transferred unto the states. Implicitly such a rejection is outside of subsidiarity itself. Subsidiarity assumes the validity of the goal and asks who should meet it. In the Community context the goal in question is usually lifted directly from the Treaty, and so its validity is hardly an issue. It only becomes one where the real goal of the measure is clearly something other than the goal attributed to it. However, in that case the measure is annulled for lack of legal base, or an incorrect legal base, and the subsidiarity question is never reached.
The European Experience
Subsidiarity has been widely used as a political and rhetorical device, and is used as a procedural guide at the pre-legislative stage, 13 and can be invoked before the Court of Justice.
In every case where it has been the Member States have lost because they have, as in the sausages and education examples, invoked other interests which are legally irrelevant. 14 The
Community was generally seeking to harmonise in order to create the uniformity that allows easy movement and fair competition, and the state claims that they were capable of regulating the particular sector in question were irrelevant. Perhaps they were, but they were not capable of ensuring that all states regulated in the same way, which was the Community's goal. In each case this was precisely the argument of the Court in rebutting the Member State arguments.
Politically the story is similar. No body has pushed subsidiarity as hard as the German Länder, which were familiar with the concept from German law and wished to see it acquire teeth in the Community context. It seemed to them that Community law enabled the German domestic division of powers to be bypassed. While certain matters were reserved, under German law, for the regions, nevertheless the Federal Government acting in Brussels seemed to have the capacity to pass measures which touched on these regional competences, for example education. Yet as with the lawsuits, the kinds of measures which offended the Länder were the internal market ones, the ones whose aim was harmonisation for the sake of uniformity, the goal which only the centre can achieve and to which subsidiarity provides no answer.
It seems as if subsidiarity confuses. Each level looks at a measure in terms of its own objectives. Thus Member States and their constituent parts look at measures concerning sausages and education and ask whether they can regulate these things sufficiently. Of course they can! They have more expertise in sausages and education than the Community does, and much more knowledge of the particular factors relevant to their own state. From this point of view it looks as if subsidiarity is on their side. However, as a matter of law they are wrong in thinking that protecting national preferences and culture, or the quality of sausages and degrees, is the 'objective' of the measure which must be sufficiently achieved.
Subsidiarity is only concerned with the objectives that the higher level is pursuing. In order to understand subsidiarity Member States have to look from the Community's perspective, and set aside their autonomous national interests.
Clearly -given their failure to do so in lawsuits -this is asking quite a lot from the Member States, and it is also silencing the most important arguments that they have. Of course in principle there is nothing to stop them bringing an additional proportionality argument to the effect that the Community progress in free movement does not justify the high national costs. However, the pervasiveness of subsidiarity as the framework for competence issues seems to blind them to this possibility.
One may expect something similar to be happening at the pre-legislative stage. The Commission has lots of subsidiarity checklists which it goes through when developing measures, and no doubt if the measure passes all the tests then it is put forward with a clear conscience and a light heart.
15 Yet this should not be the case. The really important competence issues will be still unconsidered, and again the dominance of the principle may be elbowing more important arguments out of the way.
On the whole subsidiarity may at the moment be doing more harm than good. At some points, and in some contexts, there may be important arguments to be had about who can best achieve given goals. However, the issue that continues to confront the Community is one of substantive conflict of goals between levels, and emphasising subsidiarity is not making it easier to openly and sensibly address this.
An example of this may be found in the procedure that was proposed as part of the constitution, for subsidiarity consultation with national parliaments. 16 Each proposal for legislation would be sent out to them and they would have the chance to submit opinions on its compatibility with the principle. If more than a certain number did so the Commission would be obliged to respond with a reasoned opinion, and if the parliaments were still not satisfied there was the possibility of legal action on the question.
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This involvement of national parliaments has a certain logic to it; if the competences of the lower level are to be protected then it makes more sense to ask them if the higher level measure is justified than it would to ask the higher level itself -for example the European so the democratic legitimacy of measures would be given a boost by their assent. For these reasons -who dares be against democracy and subsidiarity? -the protocols instituting this procedure formed one of the few aspects of the constitution which had widespread support, and the procedure is not yet dead; the constitution may yet come in, in whole or in part, and if in part then this is one of the parts which may well survive.
Yet how much sense does it make to ask national parliaments whether they are capable of achieving the goals which the Community is trying to reach? Firstly, parliaments are bad on technical questions -it would make more sense for the Commission to consult with national administrative agencies -and secondly, is there any chance at all that parliaments will actually answer this question? It is in the nature of politicians that the question which will capture them is whether or not the measure is one which the Community ought to take, a far more open and political question than subsidiarity contains. They will object that sausages and universities should be for the Member States to regulate, and face a technical rebuff because their arguments are legally beside the point. The dynamic of the lawsuits will be re-enacted at political level.
The only way this process can make sense is if all parties accept subsidiarity as no more than a cipher for the desirability of Community action, a question to be decided by elected representatives.
18 But if that is the case, and the internal structure and logic of subsidiarity is stripped out, then appeal to the Court of Justice will be a damp squib; no court will second guess the purely political desirability of a measure. Thus the process will be one without teeth.
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The writers of the constitution reflect the same confusion about what subsidiarity is that we see in the lawsuits and the political rhetoric. Yet it does have a meaning, and one that the Court and Commission use. Better to accept this, and with it to accept that subsidiarity cannot do everything that everyone wants it to do.
Context is Everything
The difference is perhaps between autonomy of organisation and of policy. Subsidiarity protects, to some extent, the right of states to carry out missions in their own way. It does not protect their right to formulate their own mission or make substantive choices about values and policy. This distinction, between 'how' and 'what' is not watertight, but neither is it unimportant.
Subsidiarity would therefore be useful within a corporation, or an organisation where strategy is formulated at the top, and where the lower levels are expected to be serving the same goals as the higher, and to have no independent goals outside the scope of the higher purpose. Then it would ensure efficient that implementation took place at the most efficient level.
International organisations are not like this. Policy trickles up at least as much as it trickles down, and more to the point there is substantive and important and independent policy making at each level, with conflicts inevitably arising. The challenge is how to deal with this.
Until recently scholars of the EU were enthusiastic about models of participation and multilevel governance, in which the impossibility of clear division of competences was addressed via communication between levels and representation of all interests in all decision-making places. While the perception that there can never be a clear line between Community and national activities seems quite right, it is increasingly clear that participatory responses are not enough. Even if everyone is listened to there will not always be a consensus; there is no single policy which satisfies all.
This means that conflict management is needed, which in turn entails an open acceptance by
Courts and Community organs of the fact that not everyone can achieve all their goals.
Member States have long accepted this, and are used to redesigning their national policies to comply with Community law. However, the Community, encouraged by far-reaching judgments on the nature of Community law from the Court of Justice, tends to adhere to a fundamentalist approach. Its goals cannot be compromised -there is no space for that in the Treaty. It is hardly surprising that the Community can embrace subsidiarity without too much trouble. While it may occasionally result in the reallocation of an activity from the Community to Member States, its greater importance lies in the fact that it assumes the inevitability of fully achieving Community goals, and denies a discursive place to any of the good reasons not to do this.
Conclusions
Legislative measures typically have a whole bunch of effects, and the objectives of those who support them will differ too. Any attempt to look at them in the light of just one purpose, or the purposes of just one involved party, is stifling of discussion and will hinder intelligent discussion about their value and importance. There really should be no role for a principle
that pretends that what the Community wants is the only goal which matters.
More aesthetically, one should be suspicious of a principle which refers to the objectives of a measure. Measures don't have objectives; people do. Embedding the psychological in the inanimate is a factually implausible rhetorical trick which serves to privilege certain goals and elevate them beyond discussion or compromise. Suppose subsidiarity were rephrased this way, which I don't think changes the meaning:
'Wherever the Community wishes to achieve something it will make the maximum possible use of national authorities and bodies to do this'.
Would it have such a good press?
